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A. IDENTITY OF THE PETITIDNER

Milord Gelin, Petitiocner, asks this court to accept review of the

decision or part of the decision designated in part 8 of this motion.

B. DECISION

Petitioner sszeks review of the Court of Appeals decision, that stated:
Assuming without deciding that the amended Judgment and Sentence is
appeslable, the issues raised on appeal are, with onz exception, beyond thz
scope of our review...and amount to collateral sttacks on Gelin's
conviction anc sentence. To the extent they are not time barred, such
claims must be raised in a PRP.

A copy of this decision is attached herein as Exhibit A.

C. ISSUES PRESENTED FOR REVIEW

(1) The trisl court exercised its discretion in ressntencing ths
Petitioner on Count IIT the Assault in the 1°, it was not just purely
ministerizl in nature, thereby issuing a new "Finsl Orcder! that is

appealable by right. RAP 2.2 (a)(1)

(2) Since the n=w Judgmsent and Sentence is an aposalable arder that was
a resentencing of Count III, it opens direct apnsllate review of
Petitioner's clesims of a) Sufficiency of fvidence, h) Same Criminal
Conduct, and c) Double J2opardy, 3s thesz issues whslly or at least in part
pertain to Count ITI the 1° Assault conviction, and arz co-joined with
other counts by association with cited constitutional violetions. RAP 2.2

(8)(1) anc 2.5 (c)Y(1).

D. STATEMENT OF THE CASE

After a jury trial the.petitioner was acquittied of Attemptec Murder

Count II) and found guilty of 1° burglary (Count I), 1° Assault (Count
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111), and Theft of a Motor Vehicle (Count IV). At sentencing the court
imposed deadly weapon enhancements that ran concurrently and aggravating
factors for an exceptional sentence of 300 months.

Petitioner appealed arguing the jury was incorrectly instructed
regarding the unanimity requirement for the statutory sggravating factor.
His convictions were affirmed and & mandate was issued, with Direct Revieuw
terminated on June 7, 2013.

There were saveral errors in the Judoment and Sentzce and Petitioner was
brought back for resentencing on Octaober 2, 2013. The court issued an
Amended Judgment and Sentence by dropoing the 300 months on the acquitisl
of Count II, and changad the sentence on Count III using a different base
sentence and running the weapon enhancements consecutively on Count I and
III. The original months sentenced for counts II and II1I were flip flopped.

The petitioner filed a notices of appezl from the new Sentence and

Judament, and was apoointed counsel.,

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

ISSUE I. The Court Exercised its Discretion in Sentencing Petitioner

Uncer RAP 2.2 (a) a Finel Judgment is an order of the Superior Court that
can be appesled. Under appealable judgments and ordsrs: modification or
correction of a judgmant and sentence; or record; resentzncing.

Remand for resentencing renders the orior judgment and sentence void and
results in & new final judgment, which is anpealable by right RAP 2.2
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(8)(1) Personal Restraint of Goodwin,145 Uash.2d 881,355,330 P.

(20062) (Quoting Carle, 53 Wash.2d, quoting McNutt, 47 lash.2d at 363.
At resentancing the court did not just fix scrivinger errors thet were

ourzly ministerial in nature, but exsrcised considsrable discretion in



changing the the bese santence on Count III from 275 months to 252 months,
and added 24 months to this count by making its deadly weapon enhancement
to run consecutively with the enhancemeni from Count I rather than
concurrent as stated in the original Judgment and Sentence (refer to
argument and case law in Petitionsrs Reply Brief).

As the court cited in its decision on page two (2), footnote one (1)
cites a2 lengthy discussion that boils down to, if the resentencing court
exercised its discretion in resentencing and not just ministerial
corrections, then naw issues that had not previcusly besn aresented could
now he brought forward in a szcond Direct Appeal.

The resentencing on October 2, 2013 went way bheyond ministsrial
corrections, as the court éxercised its discretion in resentencing the
Petitiomer on Count III, thus creating a naw "Fipal Order" that is
appealable by right. RAP 2.2 (2)(1). Thus a nsw Direct Appeal can be made
with new issues brought forwarZ in relstion to the amended portions,
gpecifically Count III in the instant case. The clock is reset in regards
to Count III allowing & new Direct Appeal and if needed 2 Personal

Restraint Petition on this count.

ISSUE II. Review of all Issues Presented that Relate to Count III

Since we have an aopealable new "Final Order", the Sufficiency of the
Evidence, Double Jeopardy and Same Criminal Conduct issues presantzd in the
szcond Direct Appeal, should be reviewecd as they all relate to Count III

wholly or in part.

F. Conclusion
Petitioner asks this court to rule that the n=2w Amended Judomsnt and

Sentence is in fact & new Final Order and is in fact anpesaleble. Thzt in
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the areas that have been changed in this new order ths petitioner has the
right for a new direct and PRP appesal.

In light of the facts presented herein, Petitianer asks this Court to
adjudicate the remaining issues or remand them back to the Court of Appeals

or Superior Court for prooer consideration.

Dated this 15th day of September, 2015.

(Re=—__

Milord Gei;;, 34%75%
Washington Corrections Center
PO Box 200

Sh=lton, WA 93534
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EXHIBIT A

Court of Appeals Decision



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

)
) No. 71204-7-1

Respondent, )
) DIVISION ONE

V. )
)
"MILORD GELIN, ) UNPUBLISHED OPINION

)

Appellant. ) FILED: June 15, 2015
)

PER CUrRiIAM — We previously affirmed Milord Gelin’s convictions for
burglary and assault with a deadly weapon and theft of a motor vehicle. After the
mandate issued in that appeal, the superior court, at the State’s request, entered
an amended judgment and sentence correcting errors in the original judgment
and sentence. Gelin now appeals the amended judgment and sentence, arguing
for the first time that the jury’s deadly weapon findings were not supported by
sufficient evidence. In a pro se statement of additional grounds for review, Gelin
argues for the first time that his offenses encompass the same criminal conduct,
that his burglary and assault convictions violate double jeopardy, and that his
exceptional sentence is not supported by sufficient findings

Assuming without deciding that the amended judgment and sentence is
appealable, the issues raised on appeal are, with one exception, beyond the

scope of our review. The proceedings below occurred after Gelin’s direct appeal



No. 71204-7-1/2

was final and mandated. The State initiated the proceedings to correct errors on
the face of the judgment and sentence. An appeal from such proceedings is
limited to review of the actions taken by the court and does not afford Gelin an
opportunity to raise other challenges to his conviction and sentence.! Because
the superior court simply corrected errors on the face of the judgment and
sentence, our review is limited to those corrective actions. In his statement of
additional grounds, Gelin questions the court’'s sentence corrections but fails to
adequately inform this court of the nature of the alleged error as required by RAP
10.10(c).

The remaining claims on appeal are beyond the scope of review and

amount to collateral attacks on Gelin's conviction and sentence.?2 To the extent

" In general, a defendant may not raise issues, including constitutional, double jeopardy,
and sentencing issues, in a second appeal that were or could have been raised in an initial
appeal uniess the superior court exercised discretion on those issues in the proceedings from
which the second appeal is taken. See State v. Wheeler,  Wn2d__,  P.3d __ (2015)(in .
appeal following remand of personal restraint petition, court rejected attempts to raise new issues
under RAP 2.5(c) and RAP 12.2, holding that appellant could raise issues not raised in earlier
direct appeal only if the court on remand exercised its independent judgment on such issues);
State v. Kilgore, 167 Wn.2d 28, 37-41, 216 P.3d 393 (2009) (noting that new issues may be
raised in a second appeal if they were addressed on remand foilowing the initial appeal or in
postjudgment motions, but holding that Kilgore could not challenge his sentence in his appeal
following remand because the court on remand merely made corrective changes to his sentence
and exercised no discretion); State v. Mandanas, 163 Wn. App. 712, 717, 262 P.3d 522 (2011)
(holding that double jeopardy claim could not be raised for the first time in second appeal, that
“even an issue of constitutional import cannot be raised in a second appeal,” and that Mandanas
still had an avenue of relief via personal restraint petition), State v. Barberio, 121 Wn.2d 48, 50,
846 P.2d 519 (1993) (refusing to review new challenge to an affirmed exceptional sentence not
reconsidered at resentencing); State v. Toney, 149 Wn. App. 787, 791, 205 P.3d 944 (2009)
(defendant could not raise double jeopardy and sentence issues in second appeal following
remand because remand was for ministerial corrections). We note that same criminal conduct
issues involve factual determinations and are therefore waived if not raised at sentencing, State
v. Jackson, 150 Wn. App. 877, 892, 209 P.3d 553 (2009), and Gelin’s claim that the court entered
no findings supporting its exceptional sentence appears to be contradicted by the record in his
prior appeal.

2 Gelin admits as much in his statement of additional grounds, stating that his other
claims “collaterally attack[] his sentences pursuant to RAP 16.3, and RAP 16.4."

_2.




No. 71204-7-1/3

they are not time-barred, such claims must be raised in a personal restraint

petition. RAP 16.4; State v. Wheeler,  Wn.2d __, __ P.3d __ (2015).
Affirmed.
J—
FOR THE COURT: N KDX . J.
y \
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EXHIBIT B

Petitioner's Reply Brief
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A. ARGUMENT IN REPLY

This Court should reach the merits of Mr. Gelin’s
arguments

The State contends Mr. Gelin’s appeal should be dismissed
because the amended judgment and sentence is not an “appealable
order.” SRB at 10-11. This Court should reject that argument because
the trial court’s amendment of the judgment and sentence amounts to a
resentencing and the issuance of a new final order,

In the original judgment and sentence, the trial court imposed an
exceptional sentence of 276 months for the first degree assault charge.
CP 22. In the amended judgment and sentence, the court imposed an
exceptional sentence of 252 months for the first degree assault charge.
CP 42. In other words, the court resentenced Mr. Gelin to a term of
252 months rather than 276 months. This was more than merely
correction of a scrivener’s error.

An amended judgment and sentence entered after resentencing
is a new “final order” that is appealable as a matter of right. State v.
Amos, 147 Wn. App. 217, 195 P.3d 564 (2008). Although “[r]emand
to correct a scrivener’s error does not result in a new final judgment
and sentence, . . . remand for resentencing renders the prior judgment

and sentence void and results in a new final judgment, which is



appealable as a matter of right.” Id.; RAP 2.2(a)(1). Here, the
amended judgment and sentence entered after Mr. Gelin’s resentencing
is a new final judgment that is appealable as a matter of right.

The State also argues that Mr. Gelin may not challenge the
sufficiency of the evidence because he did not raise this challenge in
his first appeal, or before the trial court at his resentencing. SRB at 12.
But this Court has discretion to reach the issue even though it was not
raised in the first appeal. Moreover, it is well-established that a
challenge to the sufficiency of the evidence need not be raised before
the trial court and may be raised for the first time on appeal.

The Court of Appeals has discretion to review Mr. Gelin’s
claims raised in this second appeal. RAP 2.5(c)(1) provides:

If a trial court decision is otherwise properly before the

appellate court, the appellate court may at the instance of

a party review and determine the propriety of a decision

of the trial court even though a similar decision was not

disputed in an earlier review of the same case.
(emphasis addedj.

By using the term “may,” RAP 2.5(c)(1) is written in

discretionary, rather than mandatory terms. Cf. Roberson v. Perez, 156

Wn.2d 33, 42, 123 P.3d 844 (2005) (use of term “may” in RAP

2.5(c)(2) indicates appellate court has discretion to review the propriety



of an earlier decision of the appellate court in the same case). The plain
language of the rule affords appellate courts discretion in its
application. Id. In the interests of justice, this Court should exercise its
discretion and reach Mr. Gelin’s claims.

Moreover, in regard to the challenge to the sufficiency of the
evidence, it is well-established that such a claim may be raised for the
first time on appeal and need not be ruled upon first by the trial court.
A challenge to the sufficiency of the evidence may be raised for the

first time on appeal because it alleges a manifest error affecting a

constitutional right. State v. Cheatham, 80 Wn. App. 269, 271 n.1, 908
P.2d 381 (1996); RAP 2.5(a)(3).

Moreover, a challenge to the sufficiency of the evidence in a
criminal case is rarely raised first in the trial court because “[a]ppeal is
the first time sufficiency of evidence may realistically be raised.” State
v. Hickman, 135 Wn.2d 97, 103 n.3., 954 P.2d 900 (1998).

Finally, in the statutes imposing a time limit for filing a
collateral attack in a criminal case, the Legislature indicated its intent
that an appellate court should reach the merits of a challenge to the
sufficiency of the evidence whenever such a challenge is raised.

Generally, a collateral attack on a judgment and sentence must be filed

(O8]



within one year after the judgment and sentence becomes final if the
judgment and sentence is valid on its face. RCW 10.73.090(1). But
that time limit does not apply to a petition or motion that challenges the
sufficiency of the evidence. RCW 10.73.100(4). In other words, such
a challenge may be raised at any time. Thus, this Court should reach
the merits of Mr. Gelin’s challenge to the sufficiency of the evidence.

B. CONCLUSION

The trial court resentenced Mr. Gelin when it changed his
exceptional sentence for the first degree assault charge from 276
months to 252 months. Thus, the amended judgment and sentence is a
final judgment that may be appealed as a matter of right. In the
interests of justice, this Court should exercise its discretion and reach
the merits of the issues raised in the appeal.

Respectfully submitted this 30th day of March, 2015.

MAUREEN M. CYR (WSBA 28724)

Washington Appellate Project - 91052
Attorneys for Appellant
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